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Title 1.

Sec. 102. Anti-Stalking Act of 2008.

(a) Repeals current law

See Bill 18-138 for new text.



Rationale: This section repeals D.C. Official Code § 22-404(b) and replaces it with a new
stalking statute. The model statute drafted by the National Center for Victims of Crime was used
as a template for the proposed new stalking statute — although it has been altered to remain
faithful to the principles enunciated in United States v. Smith, 685 A.2d 380 (D.C. 1996.). This
bill is a significant improvement over the current law which is awkwardly written, difficult to
understand, and outdated. The most confusing aspects of the current law are:

. the necessity of proving both “repeatedly” and *“on more than one occasion,” both of
which mean two or more times;

. the use of terms like “harassing” and maliciously”;

. the absence of references to modern means of stalking through the internet, GPS, and
similar media;

. clarifying that the stalking can be accomplished through others whether wittingly or not;
and

. its construction.

Sec. 103. Anti-Gang Civil Enforcement
See Bill 18-138 for text

Rationale: This is a new statute. The purpose of the gang injunction is to initially use the civil
system to change the behavior of the gang’s members in ways that reduces and interrupts their
ability to engage in criminal and nuisance activities, intimidate neighborhood residents, and
recruit others into the gang, to control turf. The key to this enforcement tool is that it prevents
and enjoins identified gang members from associating in groups within the defined boundaries of
public space or within view of that public space. It would prohibit gang members from
engaging in a limited amount of activates that are considered a nuisance to the community or
which have been proven to be precursors to the gang’s criminal and nuisance behavior. Within a
very narrowly defined geographic area gang members may be prohibited by a civil court judge
from doing the following:

Confronting, intimidating, annoying, harassing, threatening, challenging, provoking, or
assaulting any person;

Possessing or knowingly remaining in the presence of anyone who is in possession of any
firearm, ammunition, or other weapon;

Possessing or knowingly remaining in the presence of anyone who is in possession of any
controlled substance or drug paraphernalia;

Being present on any private property within a defined geographic area without the
written consent of the owner;

Defacing any public or private property;

Possessing graffiti material; and

Violating a court-defined curfew.



Title 11
Sec. 201. D.C. Official Code § 5-113.06. Records open to public inspection.

§ 5-113.01. Records--Required.

The Mayor of the District of Columbia shall cause the Metropolitan Police force to keep the
following records:

(1) General complaint files, in which shall be entered every complaint preferred upon personal
knowledge of the circumstances thereof, with the name and residence of the complainant;

§ 5-113.06. Records open to public inspection.

(a) Except as provided in subsections (c) and (d) of this section, the records to be kept by
paragraphs (1), (2), and (4) of § 5-113.01 shall be open to public inspection when not in actual
use, and this requirement shall be enforceable by mandatory injunction issued by the Superior
Court of the District of Columbia on the application of any person.

* * *

(b) A new subsection (d) is added to read as follows:

“(d)(1) The name and address or residence of a complainant who is alleged to be the
victim of or witness to a crime of violence as defined in D.C. Official Code § 23-1331,
obstruction of justice in violation of D.C. Official Code § 22-722, threats in violation of D.C.
Official Code 8§ 22-1810 or § 22-407, stalking, assault, or assault with significant injury in
violation of D.C. Official Code § 22-404, or an attempt or conspiracy to commit any of the
foregoing offenses, shall not be open to public inspection.”

“(2) A member of the public may submit a request to the Chief of the Metropolitan
Police Department to inspect information that is not open to public inspection pursuant to
paragraph (1). The Chief may deny such a request upon a determination that the release of
information may result in harm to the investigation of the alleged crime, the victim or
witness, a member of the victim’s or witness’ family, or a friend or associate of the victim or
witness.”.

Rationale: Victims and witnesses have a real and persistent fear of re-victimization or retaliation
if an assailant or his friends can identify them. This is true of many crimes, but particularly
crimes of violence, threats, assault, stalking and obstruction of justice. For sexual assault victims,
there is the additional fear of public exposure. Nevertheless, by statute, a complainant’s name
and residence are public. This amendment seeks to protect this information.
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Retaliation or fear of retaliation is a significant feature on the landscape of modern crime.
Witnesses have been threatened and assaulted, sometimes fatally, to deter them from testifying
against perpetrators of crime. We need to do everything we can to protect those who come
forward and protecting their names and addresses is a small, but significant step in that direction.
After an arrest, a defendant in a criminal case is entitled to know who the victim is and this
proposal would not deny that right. Amending D.C. Official Code § 5-113.06 would not bar
disclosure of that information to him/her, if need be under a protective order. Federal law also
prohibits the disclosure of the names and other information about child victims and witnesses in
public documents. 18 U.S.C. § 18-3509(d). Finally, a victim has the statutory right to be “treated
with fairness and with respect for [his/her] dignity and privacy” and to be “reasonably protected
from the accused.” D.C. Official Code 88 23-1901(b)(1) and (2); 16-2340(a)(1) and (d). This
amendment is a part of ensuring that these rights are accorded to the victims of crime.

In FY 2008, the U.S. Attorney’s Office placed 145 victims and witnesses — along with 420 of
their relatives — into an emergency witness protection program. It is costly for the government and
burdensome of the victims and witnesses who must cut all ties with friends, family and
community at least during the pendency of a case. Because of funding limits, relocation cannot
be offered in every case, and even when it is, not everyone can accept it or abide by the rules.
Thus, witness security programs are not enough. We need to do whatever we can to give these
some degree of protection and peace of mind. This is one small piece of that effort.

There is no way to document whether public police records have been used in connection with
threats against or harm to witnesses. It is as important to be able to tell complainants that their
identity will not be revealed publicly at least until a charging document is filed in court.

Bill 18-138 adds a provision that was not in Bill 17-951 that will permit the Chief of Police to
disclose information that is not otherwise available to the public if no harm will result. This
should adequately protect other interests, such as those of the media, while remaining true to the
purpose of protecting victims and witnesses.

Sec. 202. D.C. Official Code 8§ 14-306. Spouse or domestic partner.

(@) In civil and criminal proceedings, a spouse or domestic partner is competent but not
compellable to testify for or against their spouse or domestic partner.

(b) In civil and criminal proceedings, a spouse or domestic partner is not competent to testify as
to any confidential communications made by one to the other during the marriage or the domestic
partnership.

“(c) Notwithstanding subsections (a) and (b), a spouse or domestic partner is both
competent and compellable to testify against his or her spouse or domestic partner as to
both confidential communications made by one to the other during the marriage or
domestic partnership and any other matter in:
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“(1) A criminal or delinquency proceeding where one spouse or domestic partner is
suspected of or charged with:

“(A) an intrafamily offense as defined in D.C. Official Code § 16-1001(8);

“(B) an offense against a child, minor, or vulnerable adult who is in the
custody of or resides temporarily or permanently in the household of one of the spouses or
domestic partners, or is related by blood, marriage, domestic partnership or adoption to one
of the spouses or domestic partners, or whose health, welfare, or supervision is entrusted to
one of the spouses or domestic partners at the time of the alleged offense; or

“(C) the violation of a temporary protection order, a civil protection order, a
stay away order or a no contact order;

“(2) a civil proceeding involving the abuse, neglect, abandonment, custody, or
dependency of a child, minor or vulnerable adult, who is in the custody of or resides
temporarily or permanently in the household of one of the spouses or domestic partners, or
who is related by blood, marriage, domestic partnership or adoption to one of the spouses or
domestic partners, or whose health, welfare, or supervision is entrusted to one of the
spouses or domestic partners at the time of the alleged offense;

“(3) a criminal or delinquency proceeding where one spouse or domestic partner is
suspected of or charged with committing a crime jointly with the other spouse or domestic
partner; or

“(4) a criminal or delinquency proceeding where the crime occurred prior to the
marriage of the spouses or prior to the filing of a domestic partnership agreement, and one
spouse or domestic partner is suspected of or charged with committing the crime.

“(d) The burden is upon the person asserting a privilege to establish that it exists.”.

(e)  For the purposes of this section, the term:
(1) “Domestic partner” shall have the same meaning as provided in 8 32-701(3).
(2) “Domestic partnership” shall have the same meaning as provided in § 32- 701(4).

Rationale: “The marital privilege in the common law ‘sprang from two canons of medieval
jurisprudence: first, the rule that an accused was not permitted to testify in his own behalf because
of his interest in the proceeding; second, the concept that husband and wife were one, and that
since the woman had no recognized separate legal existence, the husband was that one. From
those two now long-abandoned doctrines, it followed that what was inadmissible from the lips of
the defendant-husband was also inadmissible from his wife.”” Johnson v. U.S., 616 A.2d 1216,
1221 (D.C.1992) (quoting Trammel v. U.S., 445 U.S. 40, 44 (1980)). As these principles of law
changed, the privilege nevertheless remained and “[tjhe modern rationale for the privilege is its
‘percezived role in fostering the harmony and sanctity of the marriage relationship.”” Id. at 1221-
1222.

2 The spousal/marital privilege has been amended to include domestic partnerships. For ease of
reference, we continue to use the term “spouse.”
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The privilege consists of two parts: the first part, which can be asserted by the testifying spouse,
pertains to what that spouse has seen or heard. The second part, which can be asserted by the
non-testifying spouse, pertains to what he has told the other in confidence. A witness spouse can
elect whether to testify or not with respect to what s/he has seen or heard but the non-testifyng
spouse can prevent him/her from testifying about private conversations.

Both Congress and the Council have made policy decisions with respect to the scope of this
privilege and these decisions have been extended in some circumstances by the Courts. The
proposed amendments will require the Council to consider the relative importance of the
“harmony and sanctity of the marriage relationship” to other societal interests.

The “harmony and sanctity of the marriage relationship” has already been disrupted in
cases where one spouse has committed a crime against the other or one spouse reports that
the other has committed a crime against him/her, where one spouse is seeking a civil
protective order against the other, or where such a civil protective order has been violated.
In some situations, current law eliminates the privilege entirely so that the witness can be
compelled to testify and the other spouse cannot prevent him/her from disclosing
confidential communications.  See, e.g.,, D.C. Official Code § 16-1005(b) (civil
intrafamily offense);® § 16-2388(e) (permanent guardianship); § 16-2359(e) (termination
of parental rights). In other situations, current law eliminates the confidential
communications portion of the instruction so that one spouse can testify about what the
other said but cannot be compelled to testify at all. See, e.g., D.C. Official Code § 22-
3024 (sex offenses). Given the nature of domestic violence* and the interest society has in
condemning it and preventing more serious harm to its victims, the marital privilege
should be eliminated entirely in the situations described above.> It does not makes sense
to require an arrest, but permit the victim to erect an impenetrable barrier to prosecution in
a situation where the relationship is at least strained if not broken. In one case, a victim

® While eliminating the privilege in Family Court, D.C. Official Code § 16-1005(b) states that
“testimony compelled over a claim of a privilege . . . shall be inadmissible in evidence in a
criminal trial over the objection of a spouse entitled to claim that privilege.”

* During the honeymoon period, the victim may be convinced that it was not so bad and won't
happen again and does not want to testify. During the build-up phase, the abuser may threaten
her with further harm if she testifies against him. Time and time again, where the spousal
privilege cannot be claimed or is waived earlier, victims who have begged prosecutors to dismiss
charges are extremely grateful after a conviction.

> Over 28,000 911 calls per year are labeled domestic violence. Of these, nearly 75% are to
repeat addresses. Because many addresses are apartment buildings, it is not possible to discern
the percentage that involve the same family. One apartment building in southwest had 158 DV
calls in two years; another in northwest had 132; a third in southeast had 131.
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refused to testify twelve times. On the thirteenth occasion, she was beaten so badly that
she lost an eye.

It is difficult to conceive how society's interest in a marital relationship can be considered
stronger than its interest in the health and well-being of any child. Cf. Croom v. U.S.,
546 A.2d 1006, 1009 n. 4 (D.C. 1988). Children have to be protected. Too often they are
not. Given both the nature of households today, where a child may not be the child of
either spouse, and the situations in which children are harmed, the only witness to a crime
may be the spouse of the perpetrator. If the child is too young or too traumatized to
testify, this means there is no one to testify at all. If the child has a record of being “bad,”
which is a common sequel to physical or sexual abuse, his/her testimony may need
corroboration by an adult.

D.C. Official Code 8§ 22-3024 eliminates the confidential communication portion of the
privilege in a case involving any child who alleges sexual abuse. It is an unfortunate
reality that a parent may be more interested in his/her spouse than his/her own child, much
less any other child. In one recent case, for example, where a young boy saw his
stepfather molesting his sister, the mother refused to believe his report and permitted the
stepfather to beat him black and blue. The common law “necessity exception,” permits a
willing spouse to testify as to both conduct and confidential communications for offenses
against him/herself or against a child of one of them. Johnson v. United States, 616 A.2d
1216, 1225 (D.C. 1992). It does not, however compel such testimony, nor has it been held
to apply to other children. The amendment addresses this problem by not allowing
spouses to refuse to testify in cases involving crimes against children. See D.C. Official
Code § 4-1321.05 (privilege not a ground for excluding evidence in neglect proceedings in
Family Court if the judge “determines such privilege should be waived in the interest of
justice.”).

It also is difficult to conceive how society's interest in a marital relationship can be
considered stronger than its interest in the health and well-being of a vulnerable minors or
vulnerable adult,. The latter is defined as “a person 18 years of age or older who has a
physical or mental condition which substantially impairs the person from adequately
providing for his or her own care or protection,” D.C. Official Code § 22-932, and would
include persons like “a thirty-three year old male who suffers from explosive disorder and
schizophrenia, and has been diagnosed as moderately retarded.” See Poole v. U.S., 929
A.2d 413, 415 (D.C. 2007). There is no definition of vulnerable minor in the current
Code, but it would likely be construed as a person under 18 years of age who has a
physical or mental condition which substantially impairs the person from adequately
providing for his or her own care or protection. Given the number of family placements
and group homes for persons with developmental disabilities, mental illness, and extreme
physical disabilities, the only witnesses to abuse may be the spouse of the perpetrator.
The perpetrator should not get away scot-free because his/her spouse cannot be
compelled to testify.

Sham marriages entered into for the purpose of preventing testimony — often in the most

serious cases — should not be given official sanction in this context. Although it does not

happen often, from time to time, particularly in homicide cases, the defendant marries a
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key witness against him in order to prevent her testimony. Society should not
countenance or condone such a subterfuge that impedes a conviction in a murder case or
other serious violent crime.

Subsection (d) codifies the principle that the burden of proving that a privilege exists falls on the
person asserting it.

Sec. 203. D.C. Official Code § 14-307. Physicians and mental health professionals.

(@) In the Federal courts in the District of Columbia and District of Columbia courts a physician or
surgeon or mental health professional as defined by 8§ 7-1201.01(11) or a domestic violence
counselor as defined in § 14-310(a)(2) may not be permitted, without the consent of the client, or
of his legal representative, to disclose any information, confidential in its nature, that he has
acquired in attending a client in a professional capacity and that was necessary to enable him to act
in that capacity, whether the information was obtained from the client or from his family or from
the person or persons in charge of him.

(b) This section does not apply to:

(1) evidence in a grand jury, criminal, delinquency, family or domestic violence proceeding
cases Where the—accused a person is suspected of or charged with causing the death of, or
inflicting-injuries—dpen, injuring a human being, or with attempting or threatening to kill or
injure a human being or with a violation of D.C. Official Code 8§ 50-2201.05, -2201.05b, or -
2203.01, or a report has been filed with the police pursuant to D.C. Official Code § 7-2601
and the disclosure is required in the interests of public-justice;

(2) evidence relating to the mental competency or sanity of an accused in criminal trials where the
accused raises the defense of insanity or where the court is required under prevailing law to raise
the defense sua sponte, or in the pretrial or post trial proceedings involving a criminal case where a
question arises concerning the mental condition of an accused or convicted person;

(3) evidence relating to the mental competency or sanity of a child alleged to be delinquent,
neglected, or in need of supervision in any proceeding before the Family Division of the Superior
Court; or

(4) evidence in a grand jury, criminal, delinquency or civil proceeding where a person is alleged
to have defrauded the District of Columbia or federal government in relation to receiving or
providing services under the District of Columbia medical assistance program authorized by title
19 of the Social Security Act, approved July 30, 1965 (79 Stat. 343; 42 U.S.C. § 1396 et seq.), or
where a person is suspected of or charged with having defrauded a health care benefit
program. For purposes of this section, “health care benefit program” means any public or
private plan or contract under which a medical benefit, item, or service is or may be
provided to an individual, and includes an individual or entity who provides a medical
benefit, item, or service for which payment may be made under the plan or contract.

(c) For purposes of this section, “injury” includes, in addition to physical damage to the
body, a sexual act or sexual contact prohibited by D.C. Official Code Title 22, Chapter 30.

Rationale: This section would expand the exceptions to the physician-patient privilege so that
evidence could be obtained and used, not only when a person is charged in a criminal case, but
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also in grand jury, delinquency, family, and domestic violence proceedings where it is equally
important. Note, the proviso that exists in current law that “the disclosure is required in the
interests of justice” is retained. Thus, before the evidence could be obtained or used in court, a
judge would have to determine that it was required for a just disposition of the matter before it.

This section also expands the kinds of cases where the privilege would not necessarily apply to
include cases involving an attempt or threat to kill or injure a human being, drunk driving
violations where blood, breath or urine samples are collected as evidence, D.C. Code 88 50-
2201.05, -2201.05b, or -2203.01, and cases where hospitals and medical personnel are required to
inform the police about a gunshot wound or an injury caused by a dangerous weapon in the
commission of a crime, D.C. Code § 7-2601.

The exception to the privilege also would apply in any case involving an alleged fraud on any
health care benefit program and not just Medicaid. The language is patterned on the definition in
18 U.S.C. § 24(b).

Finally, the amendment would make it clear that sexual abuse is covered along with physical
damage to human beings.

Sec. 204. Assault with intent; UE; Conspiracy

(a) D. C Official Code 8 22- 401 Assault with intent to k||| —ree to steal or 1ee|een—94C

engage in or cause another person to engage in or submit to a sexual act, and p0|son|ng—

A Ever person conwcted of an assault with intent to k|II er—te—eemmn—mst—elegeee—semel—aleuse

v; to steal, or to engage in
or cause another person to engage in or submlt to a sexual act, or, being at least four years
older than a child or being in a significant relationship with a minor, to engage in or cause
the child or minor to engage in or submit to a sexual act or contact, or a person convicted of
mingling poison with food, drink, or medicine with intent to kill, or willfully poisoning any well,
spring, or cistern of water, shall be sentenced to imprisonment for not less than 2 years or more
than 15 years.

Rationale: This amendment is proposed to simplify the elements of the enumerated crimes other
than assault with intent to kill. Each of the enumerated offenses already has an element of force in
it. Thus, an assault with intent to rob, for example, may be characterized as an attempt or effort,
with force and violence, to take and carry away the property of another by force and violence.
The actual instructions given to juries are more complicated than this. But repeating force and
violence does not make sense. Just as the statute penalizes an assault with intent to kill (as opposed
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to an assault with intent to murder), the statute should penalize an assault with intent to steal rather
than assault with intent to rob;® assault with intent to engage in or cause another person to engage
in or submit to a sexual act, rather than assault with intent to commit first or second degree sexual
abuse and so forth. The current statute prohibits assault with intent to commit child sexual abuse.
In addition to the change in language, the statute should also prohibit a person from assaulting a
minor in a significant relationship with intent to engage in or cause the minor to engage in a sexual
act or contact.

As originally drafted, the title of this section was *“Assault, with intent to kill, rob, rape, or poison.”
The text of the statute, however, makes it clear that the use of poison — either with an intent to kill
or simply to contaminate the water supply — does not require an assault. When the title was
amended by the Anti-Sexual Abuse Amendment Act of 1994 “poison” was erroneously moved
ahead of the commission of enumerated\sexual offenses. The title should be amended as indicated
to reflect the two different ways of violating this section.

(b) D.C. Official Code § 22-3302. Unlawful entry on property.

(@) Any person who, without lawful authority, shall enter, or attempt to enter, any public—er
private dwelling, building, or other property, or part of such dwelling, building, or other property,
against the will of the lawful occupant or of the person lawfully in charge thereof, or being therein
or thereon, without lawful authority to remain therein or thereon shall refuse to quit the same on
the demand of the lawful occupant, or of the person lawfully in charge thereof, shall be deemed
guilty of a misdemeanor, and on conviction thereof shall be punished by a fine-ret-exceeding-$100
er—imprisenment—in—theJal—for—not—mere—than—6—menths; of not more than $1000 or
imprisonment for not more than 180 days, or both. ,—rthe-discretion-of the-court—The presence
of a person in any private dwelling, building, or other property that is otherwise vacant and
boarded-up or otherwise secured in a manner that conveys that it is vacant and not to be entered, or
displays a no trespassing sign, shall be prima facie evidence that any person found in such property
has entered against the will of the person in legal possession of the property. For purposes of this
section “private dwelling” includes, but is not limited to, a privately owned house,
apartment, condominium or any building used as living quarters, or cooperative or public
housing, as defined in section 3(1) of the United States Housing Act of 1937, approved August
22, 1974 (88 Stat. 654; 42 U.S.C. § 1437a(b)), the development or administration of which is
assisted by Department of Housing and Urban Development, or in or around housing that is

® “To steal means to take away from one in lawful possession without right with the intention to
keep wrongfully.” Morissette v. United States, 342 U.S. 246, 271 (1952) (Citations omitted), cited
in United States v. Owens, 332 A.2d 752, 754 (D.C. 1975). “According to WEBSTER’S NEW
INTERNATIONAL DICTIONARY(2d Ed.1947), the primary meaning of the word is: To take, and carry
away feloniously and, usually, unobserved; to take or appropriate without right or leave, and with
intent to keep or make use of wrongfully; as, to steal money or another's goods . . ..” 1d. at n. 4.
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owned, operated, or financially assisted by the District of Columbia Housing Authority.

(b) Any person who, without lawful authority, shall enter, or attempt to enter, any public
building, or other property, or part of such building or other property, against the will of the
lawful occupant or of the person lawfully in charge thereof or his/her agent, or being therein
or thereon, without lawful authority to remain therein or thereon shall refuse to quit the
same on the demand of the lawful occupant, or of the person lawfully in charge thereof or
his/her agent, shall be deemed guilty of a misdemeanor, and on conviction thereof shall be
punished by a fine of not more than $1000 or imprisonment for not more than 6 months, or
both.

Rationale: When the Council enacted the Misdemeanor Streamlining Act of 1994 (Title I of the
Omnibus Criminal Justice Reform Amendment Act of 1994, D.C. Law 10-151), several
misdemeanors with a maximum penalty of 6 months were not included on the list of offenses for
which the new penalty was to be 180 days.’® Thus, a difference in the maximum penalty of 2.5
days made the difference in whether a case was jury-demandable or non-jury-demandable. Many
people believe that, on a graduated scale, this offense would fall below other offenses for which
the maximum penalty is 180 days. The most common violation is entering or refusing to leave
vacant houses or residential buildings from which a person, often suspected of selling or using
illegal drugs, has been barred. In some buildings, unlawful entry is a persistent and recurring
problem that affects the quality of life of the other residents and/or neighbors. Yet, because these
cases are jury demandable, they take longer to get to trial and the trials take many times longer
than a non-jury trial.

There has been some reluctance to change the penalty on the part of those who believe that people
who engage in civil disobedience are entitled to a jury trial.** Unlawful entry on the part of those
engaging in civil disobedience is rare, at most a few cases a year, compared with scores of
unlawful entries committed by those who simply want to be where they are not entitled to be.
Thus, scores of cases that should be handled expeditiously on the non-jury calendar are held
hostage to a handful or less of cases that some believe should be on the jury calendar. The
proposed amendment to D.C. Official Code § 22-3302 would go a long way toward solving this
problem. If the unlawful entry were in a public building, a defendant would be entitled to a jury
trial; for an unlawful entry into a private or residential building — including public housing — a
defendant would be entitled to a non-jury trial.

1% Title I includes only offenses with a penalty of 1 year. We suspect that omitting misdemeanors
with a penalty of 6 months was an oversight.

1 It is no defense to a charge of unlawful entry . . . that the crime was committed out of a sincere
personal or political belief, however genuine, in the rightness of one's actions. United States v.
Dougherty, 154 U.S.App.D.C. 76, 100-101 & n. 54, 473 F.2d 1113, 1137-1138 & n. 54 (1972); see
Arshack v. United States, 321 A.2d 845, 852-853 (D.C.1974) (acts of conscience, civil
disobedience, and proclaimed allegiance to higher law are not acceptable defenses).” Hemmati v.
United States, 564 A.2d 739, 745 (D.C.1989).
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Thus, for example, the protester who sat on the ledge of the Wilson Building and the
demonstrators who broke into the Randall School in 2004 would be given a jury trial.*?

By distinguishing between private buildings on the one hand and public buildings on the other, the
law would establish a bright-line test that is not attached in any way to the motive of the person
accused of unlawful entry. Although some people who enter or refuse to leave public buildings for
reasons other than civil disobedience will be entitled to a jury trial, this is a small price to pay for
moving the bulk of the unlawful entry cases to the non-jury calendar.

(c) D.C. Official Code § 22-1805a. Conspiracy.

(@)(2) If 2 or more persons conspire either to commit a criminal offense or to defraud the
District of Columbia or any court or agency thereof in any manner or for any purpose, each shall
be fined not more than $10,000 or imprisoned not more than 5 years, or both, except that if the
object of the conspiracy is a criminal offense punishable by less than 5 years, the maximum
penalty for the conspiracy shall not exceed the maximum penalty provided for that offense-

(2) If 2 or more persons conspire to commit a crime of violence as defined in D.C.
Official Code § 23-1331, each is punishable by imprisonment or fine or both that may not
exceed the maximum punishment prescribed for the offense, the commission of which was
the object of the conspiracy.”.

Rationale: The maximum penalty for conspiracies in the District of Columbia does not reflect the
seriousness of the crime — except for drug offenses where the penalty for conspiracy is the same as
that for the underlying crime. See D.C. Official Code § 48-904.09. A person who conspires to
murder another human being, for example, faces a maximum of 5 years’ imprisonment even
though, if the conspiracy were successful, s/he would be facing a maximum term of imprisonment
of life. Similarly a person who conspires to commit a robbery while armed faces a maximum of 5
years’ imprisonment even though, if the conspiracy were successful, s/he would be facing a
maximum term of imprisonment of 30 years. By contrast, persons who conspire to commit a drug
felony face the same maximum as the offense that is the object of the conspiracy. D.C. Official
Code § 48-904.009.

12 See In Brief, THE WASHINGTON PosT, B3 (April 30, 2005)(“Six protesters were convicted of
breaking into a District homeless shelter last year to protest the city government's decision to close
it. . ..”); In Brief, THE WASHINGTON PosT, B3 (December 25, 2004) (“An activist who had
commanded an outer fifth-floor ledge of the John A. Wilson Building for nearly four days was
escorted to safety yesterday . . ..”).
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D.C. Official Code § 22-1805a is used most frequently to prosecute conspiracies to commit
murder. A maximum term of imprisonment of five years (and the possibility of probation or, at
most, a 12-months’ imprisonment under the voluntary sentence guidelines) is not enough for this
offense or other crimes of violence. This is particularly true when the conspiracy is not successful
because of the intervention of an outside force and not because of a desire by the participants to
abandon its objective or when a conspirator, removed from the scene of the crime, is found guilty
only of conspiracy and not of the underlying crime, even though s/he was the instigator.

The proposed amendment follows the language in § 48-904.09.
Section 205. D.C. Official Code 22-3007. Defenses to sexual abuse

Consent by the victim is a defense,-whi
evidence; to a prosecution under 88 22-3002 to 3006 prosecuted alone or in conjunctlon with
charges under § 22-3018, or 88§ 22-401 and 22-403.

Rationale: When the Council enacted the Anti-Sexual Abuse Act of 1994, it specifically removed
the element of consent from the elements of the offense. Rape was defined as “carnal knowledge
of a female forcibly and against her will.” The new statute referred only to force in the elements of
the offense and created the affirmative defense of consent. The reason for this change was to
“plac[e] the emphasis on the defendant’s rather than the complainant’s conduct in sexual abuse
cases”. Report of the Committee on the Judiciary on Bill 10-87, the Anti-Sexual Abuse Act of
1994 (September 28, 1994). However, the statute did not explicitly exclude consent as an element
of the offense. Accordingly, in Russell v. United States, 698 A.2d 1007, 1015-1016 (D.C. 1997),
the Court reversed a conviction, stating:

at least when the legislature has not specified otherwise, . . . the jury should be
expressly instructed that it may consider the affirmative defense evidence when it
determines whether the government has met its burden to prove all the elements of
the offense beyond a reasonable doubt.

The current jury instruction therefore informs the jury that it may consider consent on the issue of
force and, if the government has proven all of the elements of the sexual abuse beyond a
reasonable doubt, may consider whether the defendant has proven consent by a preponderance of
the evidence. Criminal Jury Instructions for the District of Columbia, No 4.61. This does not
make sense. If the jury considers consent on the issue of force and nonetheless finds the defendant
guilty beyond a reasonable doubt, it must have found the absence of consent beyond a reasonable
doubt. At that juncture, it would be impossible for the jury to find consent by a preponderance of
the evidence and there is no point in revisiting the issue. Thus, the current instruction, based on
the statute, is confusing.
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The problem can be fixed in one of two ways: (1) the Council could make it clear that consent is
not relevant to force;’ or (2) the Council can repeal the affirmative defense. The D.C. Court of
Appeals has not expressed an opinion on “whether the affirmative defense provision would
withstand constitutional scrutiny if the Council had expressly excluded consideration of consent
evidence on the issue of [force] . . ..” Id. at 1016, n. 13, although legislatures appear to have
considerable latitude, see Montana v. Egelhoff, 518 U.S. 3, 55 (1996) (no due process violation
where statute prohibits taking voluntary intoxication into account in determining a mental state
that is an element of the crime); Martin v. Ohio, 480 U.S. 228 (1987) (when a defendant raises an
affirmative defense of self-defense, and evidence has been presented by either the defendant or the
government which is relevant to that defense, the jury must be free to consider that evidence,
unless the legislature has properly provided otherwise). Nevertheless, the easier solution, and one
that is unlikely to raise no appellate issues, is to simply repeal the provision that makes consent an
affirmative defense.

Section 206. Theft, Fraud, Stolen Property

(a) § 22-3201. Definitions.

For the purposes of this chapter, the term:

(1) "Appropriate™ means to take or make use of without authority or right.

(2) "Deprive" means:

" If the Council did so, in a case where a man pinned a woman to the ground so that she could not
move or escape and engaged in a sexual act with her, for example, he would have used “such
physical strength . . . as is sufficient to . . . restrain” her and there would be sufficient evidence to
prove first degree sexual abuse beyond a reasonable doubt without considering consent. See D. C.
Official Code § 22-3001(5) (definition of force). The burden would then shift to the man -
through cross examining the woman or his own testimony — to prove by a preponderance of the
evidence that they were wrestling and when he had her pinned, she was laughing and encouraging
him. Thus, even though the man used force, the woman consented.
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(A) To withhold property or cause it to be withheld from a person permanently or for so extended
a period or under such circumstances as to acquire a substantial portion of its value; or

(B) To dispose of the property, or use or deal with the property so as to make it unlikely that the
owner will recover it.

(3) "Property" means anything of value. The term "property" includes, but is not limited to:
(A) Real property, including things growing on, affixed to, or found on land;
(B) Tangible or intangible personal property; ané

(C) Services;

(D) Credit;

(E) Debt; and

(F) A government-issued license, permit or benefit.

(4) "Property of another" means any property in which a government or a person other than the
accused has an interest which the accused is not privileged to interfere with or infringe upon
without consent, regardless of whether the accused also has an interest in that property. The term
"property of another” includes the property of a corporation or other legal entity established

pursuant to an interstate compact. The term "property of another" does not include any property in
the possession of the accused as to which any other person has only a security interest.

(5) "Services" includes, but is not limited to:
(A) Labor, whether professional or nonprofessional,
(B) The use of vehicles or equipment;

(C) Transportation, telecommunications, energy, water, sanitation, or other public utility services,
whether provided by a private or governmental entity;

(D) The supplying of food, beverage, lodging, or other accommodation in hotels, restaurants, or
elsewhere;

(E) Admission to public exhibitions or places of entertainment; and
(F) Educational and hospital services, accommodations, and other related services.
(6) "Stolen property” includes any property that has been obtained by conduct previously known

as embezzlement.

(7) “Person” means an individual (whether living or dead), trust, estate, fiduciary,
partnership, company, corporation, association, organization, union, government
department, agency, or instrumentality, or any other legal entity.

(8) "Value," with respect to a credit card, check or other written instrument means the
amount of money, credit, debt or other tangible or intangible property or services that has
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been or can be obtained through its use, or the amount promised or paid for anything of
value.

Rationale: The prosecution of theft, identity theft, fraud and credit card fraud cases has been made
more difficult by limitations in the definitions that we do not believe were intended by the Council
or that do not take into account modern methods of committing financial crimes. Three changes to
the definitions are proposed.

. First, the definition of property should be expanded to include debt, credit and government-
issued licenses, permits or benefits. Very often credit cards or checks are used, not to
obtain property, but rather to obtain credit or to discharge debt. In addition, there is no
specific law that addresses obtaining government licenses, permits or benefits. Even
though the list of things of value is non-inclusive, in conjunction with the substantive
provisions, it should be clear that these three categories of property are within the scope of
our financial crimes statutes.

. Second, businesses in the District of Columbia are being victimized both by credit card
fraud and by identity theft. We believe that the drafters of the original Theft and White
Collar Crime Act used the word “person” to mean both individuals and legal entities, but
there is a more restrictive definition in the Identity Theft Ac. To make sure there is no
ambiguity, it is important to define “person” in the statute to include businesses, unions,
and government agencies. This definition is based on D.C. Official Code 8§ 1-302.121 1-
801.02, and 2-301.07.

. Third, there is confusion about the value of pieces of paper. Some — like currency — have
amounts on their face; others — like blank checks or credit cards — do not. However, the
value of the latter is what they can be used to obtain, not the value of the paper. They are
quite unlike blank stationery. A check is not stolen for the value of the paper, but for the
funds it can command when uttered; a credit card is not stolen for the value of the plastic,
but for the items that can be purchased or the debt that can be discharged by its use. The
law should recognize this reality and treat it accordingly.

(b) D.C. Official Code § 22-3203. Consecutive sentences.

(a) No person shall be consecutively sentenced for the same act or course of conduct for the
following:

(1) Theft and fraud,;

(2) Theft and unauthorized use of a vehicle;
(3) Theft and commercial piracy;

(4) Identity theft and theft; or
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(5) Identity theft and fraud;
(6) Theft and receiving or possessing stolen property; or

(7) Receiving or possessing stolen property and unauthorized use of a vehicle.

(b) A person may be convicted of any combination of theft, identity theft, fraud, credit card
fraud, unauthorized use of a vehicle, and possessing stolen property for the same act or
course of conduct.

Rationale:

Under current law, a person cannot be convicted of both theft and receiving stolen property
because they are considered to be inconsistent offenses, Franklin v. United States, 392 A.2d 516,
518 (D.C. 1978), although the same evidence would support both and even though possession of
recently stolen property — as opposed to receiving stolen property — is not inconsistent with
theft.®  New subsection (b) permits a person to be convicted of any combination of theft, fraud
and other property offenses arising out of the same act or course of conduct. This subsection
recognizes that each of these offenses constitutes a separate crime that may be separately
prosecuted while subsection (a) also recognizes that consecutive punishments are not necessary for
these offenses because they are so closely intertwined. See Byrd v. United States, supra, 598 A.2d
at 393. It does not, of course, bar consecutive sentences for separate crimes against one victim or
crimes against separate victims.

(c) New D.C. Official Code § 22-3204. Case referral.

“For purposes of this chapter, in cases involving more than one jurisdiction, or in
cases where more than one District of Columbia agency is responsible for investigating an
alleged violation, the investigating agency to which the report was initially made may refer
the matter to another investigating or law enforcement agency with proper jurisdiction.”.

Rationale: In order to prosecute cases where residents and businesses in the District of Columbia
have been victimized by theft or fraud in an electronic era, Chapter 32 has a broad jurisdictional
section for identity theft — and this Bill seeks to expand them for fraud, credit card fraud and
insurance fraud as well. In some cases, particularly where the loss is small and the evidence is
located in a distant state, the Metropolitan Police Department does not have the resources to gather
the evidence necessary for arrest and prosecution. This provision would not interfere with a
resident’s right to file a report with the MPD for insurance or other purposes, but would permit the

8 possession of stolen property is not inconsistent with theft. Receiving stolen property — like theft
— can be proven by the possession of recently stolen property.
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MPD to refer the report to another agency within the D.C. government (e.g., the Department of
Insurance, Securities, and Banking), or an appropriate enforcement agency in another state .

(d) D.C. Official Code § 22-3215. Unauthorized use of motor vehicles

(b) A person commits the offense of unauthorized use of a motor vehicle under this subsection if,
without the consent of the owner, that the person takes, uses, or operates a motor vehicle, ¢
remeves—or causes a motor vehlcle to be taken used or operated—eHemeveel—a—meter—\,tem«;le

beuepe#a{ed—epelm;en for hIS or her own proflt use, or purpose or durlng the course of or to
facilitate a crime of violence.

(d)(1) Any person convicted-of-unautherized-use-of-a-metor-vehicle-under who violates subsection
(b) of this section shall be fined not more than $1,000 or imprisoned for not more than 5 years, or
both if the person takes, uses, or operates the motor vehicle, or causes the motor vehicle to be
taken, used, or operated, for his or her own profit, use, or purpose.

(2) Any person who violates subsection (b) of this section shall, if the person takes, uses, or
operates the motor vehicle, or causes the motor vehicle to be taken, used, or operated, during
the course of or to facilitate a crime of violence, be fined not more than $50,000 or
imprisoned for not more than fifteen years, or both, in addition to the penalty provided for
such crime of violence, and shall, if serious bodily injury results, be imprisoned for not less
than 5 years.

(3) Any person convicted of unauthorized use of a motor vehicle under subsection (c) of this
section shall be fined not more than $1,000 or imprisoned for not more than 3 years, or both.

Rationale: It appears that an increasing number of violent crimes are being committed either
from stolen cars (e.g., drive-by shootings) or through the use of a stolen car (e.g., armed
robberies). The use of a stolen car makes it more difficult to identify, apprehend, and prosecute
the people who commit these serious offenses. The new provision of unauthorized use of a vehicle
to commit a crime of violence, permits the court to impose an additional 15 years, with a non-
mandatory minimum of five years for such conduct. The Council may want to consider whether
the additional penalty must be imposed consecutively to that for the crime of violence so there will
be no question that using a stolen car to commit a crime of violence will result in additional time in
prison.

The language of the UUV statue has been streamlined to eliminate extraneous and unnecessary
verbiage as well.

(e) D.C. Official Code § 22-3223. Credit Card Fraud
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(a) For the purpose of this section, the term "credit card" means an instrument or device, whether
known as a credit card-plate, debit card, or by any other name, issued by a person for use of the
cardholder in obtaining or paying for property or services.

(b) A person commits the offense of credit card fraud if, with intent to defraud, that person ebtains
property-of-another- obtains or pays for property or services or attempts to obtain or pay for
property or services by:

(1) Knowingly using a credit card, or the number or description thereof, which has been issued to
another person without the consent of the person to whom it was issued;

(2) Knowingly using a credit card, or the number or description thereof, which has been revoked
or cancelled;

(3) Knowingly using a falsified, mutilated, or altered credit card or number or description thereof;
of

(4) Representing that he or she is the holder of a credit card and the credit card had not in fact been
issued; or

(5) Knowingly using for the employee's or contractor's own purposes, a credit card, or the
number or description thereof, issued to or provided to an employee or contractor by or at
the request of an employer for the employer’s purposes.

(c) A credit card is deemed cancelled or revoked when notice in writing thereof has been received
by the named holder as shown on the credit card or by the records of the issuer.

(d)(1) Except as set forth in paragraph (2) of this subsection, any person convicted of credit
card fraud shall be fined not more than $1,000 or imprisoned for not more than 180 days, or both.

+ifthe value-of the property-obtained-is-less than-$250.

(2) Any person convicted of credit card fraud shall be fined not more than $5,000 or imprisoned
for not more than 10 years, or both, if the value of the property obtained or paid for or attempted
to be obtained or paid for is $250 or more.

(Note: sections have been placed in reverse order)

Rationale: First, to be consistent with the new definition of “property,” this section contains
amendments that would make it unlawful not only to “obtain” property, but to “pay for” property.
This would make it clear that the use of a credit card to clear an existing debt, for example, falls
within the purview of credit card fraud. Second, it substitutes “property” for “property of
another.” Unlike theft, fraud requires the government to prove an “intent to defraud.” It is
unnecessary to prove also that the object of the fraud was “property of another.” Moreover, with
respect to businesses, the definition of “property of another” currently is limited to corporations
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“established pursuant to an interstate compact.” Given the new definition of “person,” the
definition of “property of another” should not be used to diminish the scope of protection for
businesses in our community. A significant issue for businesses, unions and governments is the
misuse of credit cards issued to employees. In such a situation, the employee has the card
lawfully, but uses it for unauthorized purchases, often in another jurisdiction, thus defrauding the
business, union or governmental entity. In some instances, the fraudulent use is concealed by the
employee either alone or in collaboration with others. (A recent example of this is found, of
course, in the Washington Teachers’ Union case which was prosecuted under federal mail fraud
statutes.) Our businesses, unions and governmental agencies should have the protection of statute
that unambiguously includes employee frauds within its scope. Adding the new subsection (b)(5)
should achieve this goal.

(f) New D.C. Official Code § 22-3224.01. Jurisdiction (Fraud; Related Offenses).

An offense under this subchapter shall be deemed to be committed in the District of
Columbia, regardless of whether the offender is physically present in the District of
Columbia, if:

(1) The person to whom a credit card was issued or in whose name the credit
card was issued is a resident of, or located in, the District of Columbia;

(2) The person who was defrauded is a resident of, or located in, the District of
Columbia;

(3) The loss occurred in the District of Columbia; or
(4) Any part of the offense takes place in the District of Columbia.

Rationale:  This new section, which would apply to both fraud and credit card fraud, follows
generally D.C. Official Code § 22-3227.06 (jurisdiction for identity theft) and is proposed for the
same reasons that the jurisdiction section of the identity theft law was enacted: (1) in a computer
era, it is often difficult to tell where a credit card was actually used or where a fraud actually took
place; (2) if the victim — whether an individual or a business or organization — is here, then the
harm is here; (3) other jurisdictions do not necessarily have an interest in investigating or
prosecuting cases involving harm to D.C. residents and businesses; and (4) it would facilitate
prosecution of cases where a credit card is stolen/taken/issued here and used in another
jurisdiction. (See also proposed change in definition of value.) Adding the definition of person to
clarify that it includes businesses and organizations along with the addition of this jurisdictional
section, will ensure that these entities, as well as individuals, can have their interests vindicated
here, particularly since other jurisdictions may have little or no interest in cases that do not affect
their own citizens.

(9) New § 22-3225.15. Jurisdiction (Insurance Fraud).
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An offense under this subchapter shall be deemed to be committed in the District of
Columbia, regardless of whether the offender is physically present in the District of
Columbia, if:

(1) The insured, insurer, claimant or applicant is a resident of, or located in,
the District of Columbia;

(2) A District of Columbia address is used on an application, policy, or claim
for payment or benefit;

(3) The services for which a claim is made were provided or alleged to have
been provided in the District of Columbia;

(4) Payment of a claim or benefit was made or was to be made to an address in
the District of Columbia;

(5) The loss occurred or is alleged to have occurred in the District of
Columbia; or

(6) Any part of the offense takes place in the District of Columbia.

Rationale: For the same reasons articulated in the previous section, a jurisdictional section for
insurance fraud should be added as well. With respect to insurance fraud, however, most cases
involve an insured who has submitted a false claim to the insurance company. In an era of modern
communications, it is often difficult to tell where the insured was when the claim was submitted.
Cell phones, email, and websites are not restricted to a given jurisdiction. Without a record of
where the claim was made, jurisdiction is difficult to prove. It requires either an enormous
expenditure of resources that could be more productively spent elsewhere or a declination of the
case. Making it clear that jurisdiction lies in the District of Columbia as set forth in the proposed
new section would facilitate the prosecution of these cases. All of our citizens suffer when
insurance rates rise because of false claims. Efficient and effective prosecution is a necessary
component of deterring such offenses.

(h) D.C. Official Code § 22-3227.01 Definitions (Identity Theft)..

For the purposes of this subchapter, the term:

(1) "Financial injury" means all monetary costs, debts, or obligations incurred by a person as a
result of another person obtaining, creating, possessing, or using that person's personal identifying
information in violation of this subchapter, including, but not limited to:

(A) The costs of clearing the person's credit rating, credit history, criminal record, or any other
official record, including attorney fees;
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(B) The expenses related to any civil or administrative proceeding to satisfy or contest a debt, lien,
judgment, or other obligation of the person that arose as a result of the violation of this subchapter,
including attorney fees;

(C) The costs of repairing or replacing damaged or stolen property; and

(D) Lost time or wages, or any similar monetary benefit forgone while the person is seeking
redress for damages resulting from a violation of this subchapter; and

(E) Lost time or wages, legal fees, and other expenses incurred as a result of a false
accusation of, or arrest for, committing a crime because of the use, without permission, of
one's personal identifying information by another.

@—%&%me&ns—&n—mﬂdﬂal—“ﬁh@ﬂw - indivi 7 vi T

(3) "Personal identifying information™ includes, but is not limited to, the following:

(A) Name, address, telephone number, date of birth, or mother's maiden name;

(B) Driver's license or driver's license number, or non-driver's license or non-driver's license
number;

(C) Savings, checking, or other financial account number;

(D) Social security number or tax identification number;

(E) Passport or passport number;

(F) Citizenship status, visa, or alien registration card or number;
(G) Birth certificate or a facsimile of a birth certificate;

(H) Credit or debit card, or credit or debit card number;

(I) Credit history or credit rating;

(J) Signature;

(K) Personal identification number, electronic identification number, password, access code or
device, electronic address, electronic identification number, routing information or code, digital
signature, or telecommunication identifying information;

(L) Biometric data, such as fingerprint, voice print, retina or iris image, or other unique physical
representation;

(M) Place of employment, employment history, or employee identification number; and

(N) Any other numbers or information that can be used to access a person's financial resources,
access medical information, obtain identification, act as identification, or obtain property.

(4) "Property" shall have the same meaning as provided in § 22-3201(3) and shall include credit.
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Rationale: A number of people who are arrested each year use another person’s name, address,
social security number or other information to identify themselves. There are also cases where a
person uses another person’s identity to avoid detection, arrest and prosecution. In both situations,
the person whose identity is used is at risk of being arrested or identified as a criminal. The costs
to the victim are high: possible arrest and detention, public censure and disgrace, loss of a job, and
the costs of restoring his or her good name. ldentity theft is at least as harmful when a person is
falsely identified as a criminal as it is where a person’s financial security is damaged. Yet, the
D.C. Code does not currently prohibit this serious offense. In the following section, we propose
adding the use of personal identifying information at the time of arrest or to avoid detection, arrest,
and prosecution. In this section, therefore, the definition of financial injury is expanded to include
the costs associated with such identity theft.

The definition of “person” in this subchapter is deleted because of the new definition of “person”
that applies to the whole chapter.

(i) D.C. Official Code § 22-3227.02. Identity Theft

A person commits the offense of identity theft if that person knowingly:

(1) Uses personal identifying information belonging to or pertaining to another person to obtain, or
attempt to obtain, property fraudulently and without that person's consent; or

(2) Obtains, creates, or possesses personal identifying information belonging to or pertaining to
another person with the intent to:

(A) Use the information to obtain, or attempt to obtain, property fraudulently and without that
person's consent; or

(B) Give, sell, transmit, or transfer the information to a third person to facilitate the use of the
information by that third person to obtain, or attempt to obtain, property fraudulently and without
that person's consent; or

(3) Uses personal identifying information belonging to or pertaining to another person to
identify him/herself at the time of his/her arrest, to facilitate or conceal his/her commission
of a crime, or to avoid detection, apprehension, or prosecution for a crime.

Rationale: For the reasons stated in the preceding section, a criminal who uses another’s identity
to avoid detection, arrest or prosecution for a crime or following an arrest has committed identity
theft and should be punished accordingly. The horrifying story of Elias Fishburne illustrates the
consequences that can flow from having one’s name used by another in the criminal justice
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system. Mr. Fishburne was stopped for a traffic violation in Maryland, a wanted criminal had used
his name as an alias, and Mr. Fishburne was arrested. His fingerprints were not taken. Thinking it
would be beneficial to him, he waived extradition and languished in custody for 19 days in Prince
George’s County before being transported to Georgia where it took 36 hours for correctional
authorities to figure out that they had the wrong man. Tamara Jones, The Wrong Man; Mistaken
for a Fugitive, an Innocent Hairdresser Landed in Jail, WASHINGTON PosT, Section Al (June 25,
2006). This is not an isolated example. People have been arrested in the District of Columbia or
had security clearances delayed or lost benefits because a friend or relative has used their name
and/or other identifying information in an earlier run-in with the law. For example, one 100%
disabled veteran lost all his benefits when his brother was arrested and used the veteran’s name
and social security number. When the brother went to prison, the veteran’s benefits were cut off
because people in prison are not entitled to benefits. It took considerable effort to establish that
the man in prison was not the veteran and to have his benefits restored. The Council should
recognize that identity theft is no less harmful to the victim whose identity is used in the criminal
justice system than it is in financial systems and amend the identity theft statute accordingly.

(J) D.C. Official Code § 22-3227.06. Jurisdiction (ldentity Theft).

The offense of identity theft shall be deemed to be committed in the District of Columbia,
regardless of whether the offender is physically present in the District of Columbia, if:

(1) The person whose personal identifying information is improperly obtained, created, possessed,
or used is a resident of or located in the District of Columbia; or
(2) Any part of the offense takes place in the District of Columbia.

(k) D.C. Official Code § 22-722(a)(4) and (5)). Obstruction of Justice

(@) A person commits the offense of obstruction of justice if that person:

* * %

(4) Injures or threatens to injure any person or his or her property on account of the person or
any other person giving to a criminal investigator in the course of any criminal investigation
information related to a violation of any criminal statute in effect in the District of Columbia;

(5) Injures or threatens to injure any person or his or her property on account of the person or
any other person performing his official duty as a juror, witness, or officer in any court in the
District of Columbiga;

Rationale: A person may be charged with and convicted of threatening to injure another person or

to damage another person’s property. D.C. Official Code § 22-1810. The offense takes on a more

sinister aspect, however, when such threats are made in retaliation for assisting the police in a

criminal investigation or serving as a witness or juror in Superior Court (whether in a civil or a

criminal case). Nevertheless, the obstruction of justice statute, D.C. Official Code § 22-722, does

not cover retaliatory threats. Because such threats are equal to the other ways of undermining our
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judicial and criminal justice systems, they should be treated as an obstruction of justice. See 18
U.S.C. 8§ 1513. These kinds of threats are made from time to time, and terrify the recipients who
perceive that the defendant can execute his threat either directly when released or through
associates who are not in jail.

At a time when some members of the community are already afraid to come forward or are
intimidated into silence because of the code of the street, those who are courageous enough and
civic-minded enough to do their duty should not be threatened with retaliation. This section
amends D.C. Official Code § 22-722 to add threats to injure a person or his or her property to the
existing section of the obstruction of justice statute that covers retaliatory injuries. It would
elevate threats of this nature from Group 8 in the voluntary sentencing guidelines to Group 5
where obstruction of justice has been ranked.

Sec. 207. D.C. Official Code § 22-4151(1). Qualifying offenses (DNA Collection).

The following criminal offenses shall be qualifying offenses for the purposes of DNA collection
under the DNA Analysis Backlog Elimination Act of 2000, approved December 19, 2000 (Pub. L.
No. 106-546; 114 Stat. 2726):

(1) Any felony;
(2) Any offense for which the penalty is greater than one year imprisonment;

(20 3) § 22-1312(b) (lewd, indecent, or obscene acts (knowingly in the presence of a child under
the age of 16 years));

@5-822-801 (burglary):
(33 4) § 22-2201 (certain obscene activities involving minors);
(34 5) § 22-3102 (sexual performances using minors);
15) 8 Lid ing):
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(3% 6) § 22-3006 (misdemeanor sexual abuse) where the offense is committed against a minor;
(7) 8 22-3010.01 (misdemeanor sexual abuse of a child or minor);

(8) Attempt or conspiracy to commit any of the offenses listed in paragraphs (1) through (7) of this
section.
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Rationale: In 2000, Congress enacted the DNA Analysis Backlog Elimination Act of 2000. Under
its provisions, the Bureau of Prisons and the Court Services and Offender Supervision Agency are
to collect blood samples from those D.C. Code offenders designated by the District of Columbia
government for analysis and entry into the federal DNA database. 42 U.S.C. 8 14135b. The
purpose of the database is to help solve crimes by identifying the source of DNA left at the crime
scene or on the victim. Virginia, which covers all felony offenses, has had significant success in
closing cases as a result of DNA hits. The DNA Analysis Backlog Elimination Act of 2000
limited the federal crimes for which the government would collect a DNA sample. When it
enacted the companion DNA Sample Collection Act of 2001, the Council would go no further.
Congress has now expanded the list to all felonies.® The Council should follow suit. As was noted
during the hearings in 2001, it is not only those people who previously have been convicted of
serious violent crimes who will commit serious violent crimes in the future. Experience has shown
that people who commit serious violent crimes such as rape and murder have varied criminal
histories which often consist of lesser violent offenses or non-violent offenses. In fact, seven rape
cases in the District of Columbia were solved by a hit in the Florida data base of a person who had
been convicted previously only of a drug offense. And four rape-murder cases in the District of
Columbia were solved when the DNA of a suspect in the last case matched that and the earlier
cases. This defendant’s prior convictions were for breaking and entering and larceny. Had their
DNA been in the database, some of these victims would have been spared. Currently, 45 states
collect DNA samples from all convicted felons. In addition, 13 states take DNA samples from
defendants at the time of their arrest. Therefore, this provision will put the District of Columbia
into the mainstream with respect to the collection of DNA samples from convicted offenders.

Sec. 208.

(@) §22-4502. Additional penalty for committing crime when armed.

(@) Any person who commits a crime of violence, or a dangerous crime in the District of Columbia
when armed with or having readily available any pistol or other firearm (or imitation thereof) or
other dangerous or deadly weapon (including a sawed-off shotgun, shotgun, machine gun, rifle,

% “The offenses that shall be treated for purposes of this section as qualifying Federal offenses are
the following offenses, as determined by the Attorney General:

“(1) Any felony.

“(2) Any offense under chapter 109A of Title 18.

“(3) Any crime of violence (as that term is defined in section 16 of Title 18).

“(4) Any attempt or conspiracy to commit any of the offenses in paragraphs (1)

through (3).”

42 U.S.C. § 14135a(d).
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dirk, bowie knife, butcher knife, switchblade knife, razor, blackjack, billy, or metallic or other
false knuckles):

(2) Shall, if such person is convicted more than once of having so committed a crime of violence,
or a dangerous crime in the District of Columbia an offense in any other jurisdiction that would
constitute a crime of violence or dangerous crime if committed in the District of Columbia,
or conduct that is substantial similar to that prosecuted as a crime of violence or dangerous
crime under the District of Columbia Official Code, be sentenced, in addition to the penalty
provided for such crime, to a period of imprisonment of not less than 5 years and, except for first
degree murder while armed, second degree murder while armed, first degree sexual abuse while
armed and first degree child sexual abuse while armed, not more than 30 years, and shall, if
convicted of such second offense while armed with any pistol or firearm, be imprisoned for a
mandatory-minimum term of not less than 10 years.

Rationale: This amendment equalizes the penalty for recidivists who committed their offenses in
multiple jurisdictions. It is more in the nature of a technical amendment than a substantive one. It
does not make sense to penalize a recidivist only if his/her prior crimes were committed in the
District. As it stands, if a person is convicted for the second time in the District of Columbia of
committing a crime of violence while armed, s/he is subject to five-year mandatory minimum if
s/he was armed with any weapon and a ten-year mandatory minimum if s/he was armed with a
firearm. However, if the same person had been convicted for the first time in Prince George’s
County and for the second time in the District, s/he would not be subject to the same sentences. If
the purpose of this law is to punish recidivists more severely, the place where they committed their
first crime of violence should make no difference. We do not believe the Council intended this
result when this provision was first enacted and would not now.

(b) § 22-4503. Unlawful possession of firearm. —

“(a) No person shall own or keep a firearm, or have a firearm in his or her possession or under his
or her control, within the District of Columbia, if:

“(1) Such person has been convicted in the District of Columbia or elsewhere of a felony;

22-3508: or

“(2) Such person is not licensed under § 22-4510 to sell weapons, and such person has been
convicted of violating this chapter.

“(b) A person who violates subsection (a)(1) of this section shall be sentenced to a term of
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imprisonment of not more than 10 years and shall be sentenced to a mandatory minimum
term of 1 year, unless she or he has a prior conviction for a crime of violence other than
conspiracy, in which case she or he shall be sentenced to a term of imprisonment of not more
than 15 years and shall be sentenced to a mandatory minimum term of imprisonment of 5
years. A person sentenced to a mandatory minimum term of imprisonment shall not be
released from prison or granted probation or suspension of sentence prior to serving the
mandatory minimum sentence.

“(c) A person who violates subsection (a)(2) through (a)(9) of this section shall be sentenced
to not less than one year nor more than 10 years or fined not more than $10,000, or both.

“(d) The term “crime of violence” as used in this section means a crime of violence as defined
by D.C. Official Code § 23-1331, or a crime under the laws of any other jurisdiction that is
defined as a crime of violence in that jurisdiction, or that involved conduct that would
constitute a crime of violence if committed in the District of Columbia or prosecuted under
the District of Columbia Official Code, or conduct that is substantially similar to that
prosecuted as a crime of violence under the District of Columbia Official Code.”

Rationale:

Section 208(b) amends what is colloquially called the “felon in possession” statute, D.C. Official
Code § 22-4503, in several ways. First, it amends the list of persons who cannot possess a firearm.
Second, it increases the mandatory minimum to five years if the person has been convicted
previously of a crime of violence. These increased penalties are sought in an effort to achieve the
same reductions in violent crime that Virginia has achieved through Project Exile that imposes
severe sentences on convicted criminals who are caught in possession of a firearm. Va. Code
Ann. 8§ 18.2-308.2 (prohibiting all adult felons; juveniles who were adjudicated delinquent for
murder, rape and robbery; and all persons under 29 years of age who were adjudicated delinquent
for a felony committed when they were 14 years of age or older, from possessing firearms and
certain other weapons; five-year mandatory minimum if prior felony violent; two-year mandatory
minimum for all other felonies, to be served consecutively to any other sentence).

Section 208(b) also reduces the penalties for persons other than convicted felons who are
prohibited from possessing firearms.  Prosecutions of such person are rare but should an
appropriate case be investigated and prosecuted, that rationale for applying mandatory minimums
to convicted felons does not apply to the other classes. Instead, the bill has a non-mandatory
minimum that the court must impose, but can suspend executive of.

Section 208(b) also defines crime of violence so that it includes not only those offenses under the
D.C. Code but crimes of violence in other jurisdictions, so that a person previously convicted of a
crime of violence in Virginia, for example, would be subject to the enhanced penalties just as s/he
would if s/he had been convicted previously of the same or a substantially similar offense in the
District.
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Sec. 209. D.C. Official Code § 23-110. Remedies on Motion Attacking Sentence.

(@) A prisoner in custody under sentence of the Superior Court claiming the right to be released
upon the ground that (1) the sentence was imposed in violation of the Constitution of the United
States or the laws of the District of Columbia, (2) the court was without jurisdiction to impose the
sentence, (3) the sentence was in excess of the maximum authorized by law, (4) the sentence is
otherwise subject to collateral attack, may move the court to vacate, set aside, or correct the
sentence.

(b)(1) A motion for such relief may be made at any time.

(2) A motion for such relief may be dismissed if it appears that the government has been
prejudiced in its ability to respond to the motion by the delay in its filing, unless the movant
shows that the motion is based on grounds which the movant could not have raised by the
exercise of reasonable diligence before the circumstances prejudicial to the government
occurred.

* k *

Rationale:

Section 209 amends D.C. Code § 23-110 by adding a provision that authorizes a judge to dismiss a
motion that is filed long after the conviction was final if there is no justifiable reason for the delay
and the government is prejudiced in responding to the motion because of the delay. This provision
is identical to those in D.C. Official Code § 22-4135(f) (Innocence Protection Act); D.C. Official
Code § 16-803(k) (Criminal Record Sealing Act), and Rule 9(a) of the Superior Court Rules
Governing Proceedings Under D.C. Code § 23-110.

This provision would serve several beneficial purposes. First, Section 209 may benefit defendants
by encouraging them to raise claims under Section 23-110 while the evidence concerning those
claims is still relatively fresh. Second, Section 209 also will serve the interests of judicial
economy by allowing a judge to dismiss a motion, rather than use limited court time and resources
for an evidentiary hearing, in cases where the filing of the motion has been unjustifiably delayed
and the government cannot properly respond to the motion because of the delay. Third, Section
209 promotes the finality of judgments and the proper administration of justice, including the
interests of victims in not having to return to court long after a defendant's conviction has become
final, and limits the possibility that a defendant may be able to overturn a valid conviction solely
because the defendant's delay in filing the motion has hampered the government's ability to rebut
the defendant's claims. There are many reasons why delay may be harmful, the loss or destruction
of evidence, files and transcripts; the death or other unavailability of witnesses or their loss of
memory due to the passage of time. As the District of Columbia Court of Appeals has noted,
delayed motions pose several risks to the administration of justice — they make it difficult for the
participants to accurately recollect the relevant events, they make it harder for the court to properly
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evaluate the defendant's claims, and they cause the case to “bristle with potential prejudice to the
government.” Dobson v. United States, 711 A.2d 78, 84 (D.C. 1998).

Furthermore, it should be noted that Section 209 would not deny deserving defendants their day in
court. Rather, the provision would simply authorize judges to dismiss an unjustifiably delayed
motion where the government was prejudiced by the delay except when the defendant had a good
reason for the delay.

Finally, Section 209 fits well within the existing legal framework in District of Columbia law and
harmonizes Section 23-110 with other post-conviction remedies recently enacted by the Council,
that is, Innocence Protection Act of 2001 and the Criminal Record Sealing Act of 2006 that
contain identical provisions authorizing judges to dismiss unjustifiably delayed motions filed
under those statutes. See D.C. Code 88 22-4135(f), 16-803(k). In addition, on April 3, 2000, the
Superior Court Board of Judges adopted Rule 9(a) to allow a judge to dismiss a delayed section
23-110 motion if there was no good reason for the delay and the delay prejudiced the
government’s ability to respond to the motion. This rule mirrored the corresponding federal rule
(Rule 9(a) of the Rules Governing Section 2254 and 2255 Proceedings and was the basis for later
Council legislation on the subject. However, in United States v Arnold, 133 D.W.L.R. 211 (D.C.
Super. Ct. Oct. 27, 2004), Judge Canan held that Rule 9(a) exceeded the authority of the Board of
Judges because it was inconsistent with existing DCCA case law, and that the rule had to be
adopted legislatively, rather than by court rule. While Judge Canan’s ruling is not binding on
other judges, how these motions are handled should not depend on the judge before whom they are
litigated. Uniformity and harmony with other post-conviction proceedings will be advanced by
this amendment

Sec. 210. D.C. Official Code § 23-523. Time of execution of search warrants.

(@) A search warrant shall not be executed more than ten days after the date of issuance and shall
be returned to the court after its execution or expiration in accordance with section 23-521(f)(6).
(b) A search warrant may be executed on any day of the week and, in the absence of express
authorization in the warrant pursuant to section 23-521(f)(5), shall be executed only during the
hours of daylight. Daylight means the hours between 6:00 a.m. and 11:00 p.m.

Rationale: There are four reasons to make the proposed change in the time for execution of search
warrants. First, limiting the execution of search warrants to hours of daylight may have made
sense before the electric light bulb was in widespread use, but it does not now when most adults
are up and about from about 6:00 a.m. to 11:00 p.m.. Second, “hours of daylight” is ambiguous
and subject to different interpretations. Is it measured, for example, by first light? or sunrise? A
“bright line” test gives explicit guidance to law enforcement. Third, the length of days, measured
solely by sunrise and sunset, shifts considerably throughout the year from about 9 % hours on the
winter solstice to about 15 hours on the summer solstice.*® In mid-winter, only the day shift at the

> On December 22, 2007, the sun rose 7:23 a.m. and set at 4:50 p.m. (9h 26m 22s). On June 21,
2008, the sun will rise at 5:43 a.m. and set at 8:37 p.m. (14h 53m 48s).
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police department could execute a search warrant without special authorization. Fourth, under the
federal rules, warrants can be executed from 6:00 a.m. to 10:00 p.m. Federal Rules of Criminal
Procedure, Rule 41(a)(2)(b).*® We suggest an hour later. Although it might make sense to strike
the phrase “the hours of daylight” and insert “from 6:00 a.m. to 11:00 p.m.” in its place, Superior
Court Rules of Criminal Procedure, Rule 41 refers to “daylight.”*” Accordingly, a change in the
rule would be necessary to conform it to the statute. Rule changes can take some time. Permitting
the police to execute warrants without special authorization at least from 6:00 a.m. to 11:00 p.m. is
consistent with modern life and practices and will facilitate effective law enforcement without
impinging on the rights of citizens. It also brings the general search warrant authority into closer
alignment with the authority to execute a search warrant for drugs that can be served at any time
during the day or night. D.C. Official Code § 48-921.02.

Sec. 211. D.C. Official Code § 23-581. Arrests without a warrant by law enforcement
officers.

(@)(1) A law enforcement officer may arrest, without a warrant having previously been issued
therefor --
(A) a person who he has probable cause to believe has committed or is committing a felony;

(B) a person who he has probable cause to believe has committed or is committing an offense in
his presence;

(C) a person who he has probable cause to believe has committed or is about to commit any
offense listed in paragraph (2) and, unless immediately arrested, may not be apprehended, may
cause injury to others, or may tamper with, dispose of, or destroy evidence; and

*k%x

(2) The offenses referred to in subparagraph (C) of paragraph (1) are the following:

(A) The following offenses specified in the Act entitled “An Act to establish a code of law for the
District of Columbia”, approved March 3, 1901, and listed in the following table:

Offense: Specified in—

1% Neither Maryland nor Virginia limits the time of day in which a warrant may be executed
without special authorization. See Maryland Criminal Procedure § 1-203; Va. Code Ann. § 19.2-
56 (“The warrant shall command that the place be forthwith searched, either in day or night, and
that the objects or persons described in the warrant, if found there, be seized.”) .

7 Because of § 23-523, Rule 41 “does not modify any act, inconsistent with it, regulating search,
seizure and the issuance and execution of search warrants in circumstances for which special
provision is made.” Rule 41(h). See Comment, Rule 41 (“Paragraph (h) modifies the Federal Rule
by specifically excluding the Federal Rule definition of “daytime” and other definitions which are
not applicable to Superior Court practice. See D.C. Code § 23-523.”).
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(B)The following offense specified in the Omnibus Public Safety Amendment Act of 2006:
Offense: Specified in:
VOYEUFISM...coviiieciiecieee e Section 105 (D.C. Official Code § 22-3531).

* * *

Rationale:  Pursuant to D.C. Official Code § 23-581(a)(1), a police officer is prohibited from
arresting a person for a misdemeanor without a warrant if the officer has not witnessed the crime
him/herself unless there is “probable cause to believe [the person] has committed or is about to
commit any offense listed in paragraph (2) and, unless immediately arrested, may not be
apprehended, may cause injury to others, or may tamper with, dispose of, or destroy evidence.”
Section 23-581(a)(2) lists the “probable cause” misdemeanors.  Section 211 adds two
misdemeanors to the list: destruction of property, and voyeurism. Failure to immediately arrest a
person for each of these offenses risks the consequences in paragraph (a)(2). For example, a
person who has been angry enough or drunk enough to destroy property may continue on a
rampage if the police leave without an arrest; another example, if a person is not arrested when an
upskirting victim points out person to a police officer whom, she says, has been taking
photographs of her intimate areas, both the perpetrator and evidence (e.g., a camera or other
device) may walk away. Because people are not required to prove their identity to the police, even
if the evidence is seized, the perpetrator may never be arrested.® For these three offenses, in
particular, the potential for further harm or the necessity of holding a person to account for the
harm already done, warrants an immediate arrest. The statute should be amended accordingly.

¥ Pursuant to D.C. Official Code § 50-2303.07(a), a person who has committed a pedestrian

infraction is required to give his or her “true name and address” to the police, but is not “required
to possess or display documentary proof of his or her name or address.” No other provision of the
Code requires a person to identify himself to the police or to possess or display identification. If
the camera is in plain view, the police may be able to seize it; or, if it is not in plain view, a
container in which the police believe it is concealed may be seized under the principle of “exigent
circumstances” and a warrant obtained to search further. If the camera is seized, but the
photographer is not immediately arrested, however, he may never be arrested if he presented false
identification, if any at all, or lives outside of the District. See Section 212 supra. This
amendment would remedy that problem.
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Other probable cause misdemeanors include theft, receiving or possessing stolen property,
shoplifting, and various traffic offenses.

Section 212. D.C. Official Code § 23-1322. Detention prior to trial.

* * %

(c) There shall be a rebuttable presumption that no condition or combination of conditions of
release will reasonably assure the safety of any other person and the community if the judicial

officer finds by a—substantial-probabitity probable cause that the person:

(1) Committed a dangerous crime or a crime of violence, as these crimes are defined in § 23-1331,
while armed with or having readily available a pistol, firearm, imitation firearm, or other deadly or
dangerous weapon;

(2) Has threatened, injured, intimidated, or attempted to threaten, injure, or intimidate a law
enforcement officer, an officer of the court, or a prospective witness or juror in any criminal
investigation or judicial proceeding;

(3) Committed a dangerous crime or a crime of violence, as these terms are defined in § 23-1331,
and has previously been convicted of a dangerous crime or a crime of violence which was
committed while on release pending trial for a local, state, or federal offense;

(4) Committed a dangerous crime or a crime of violence while on release pending trial for a local,
state, or federal offense;

(5) Committed 2 or more dangerous crimes or crimes of violence in separate incidents that are
joined in the case before the judicial officer;

(6) Committed a robbery in which the victim sustained a physical injury; or

(7) Commitied-CRPWL—carryingapistel- witheuta-Heense— Violated D.C. Official Code 8
22-4504(a) (carrying a pistol without a license); D.C. Official Code § 22-4504(a-1) (carrying a

rifle or shotgun); D.C. Official Code § 22-4504(b) (possession of a firearm during a crime of
violence); or D.C. Official Code § 22-4503 (unlawful possession of a firearm);”

Rationale:

In order for a person to be held pending trial, the court must find by clear and convincing evidence
that there is no conditions or combination of conditions that will reasonably protect any other
person or the community or that will assure the appearance of the defendant in court. D.C. Code §
23-1322(b)(2). There is also a rebuttable presumption that there are no such conditions where the
court finds, for example, a crime was committed with a dangerous weapon, where there was an
attempt to obstruct justice, etc. D.C. Code § 23-1322(c). Currently, the court must make that
finding by “ a substantial probability.” Section 212 amends that so the finding can be made by
probable cause, a lower standard. The purpose is to facilitate detention in these serious cases.

In an effort to curb gun violence, in 2006 the Council enacted legislation to add carrying pistol
without a license to the list of offenses to which the rebuttable presumption applied. Bill 18-138
adds three other gun crimes: carrying a rifle or shotgun, possession of firearms during a crime of
violence, and unlawful possession of a firearm. Unlawful possession of a firearm, as discussed in
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section208(b) currently includes possession of a firearm by a convicted felon and should be
amended to include others who are not legally able to register firearms or are prohibited by federal
law from possessing firearms.

Sec. 213. D.C. Official Code § 50-1903. Blood tests; physician or nurse to withdraw blood; a
additional test by private physician.

8 50-1902. Implied consent to blood-alcohol content or blood-drug content tests;
administration; accidents.

(a) Any person, other than one described in subsection (b) of this section, who operates a motor
vehicle within the District shall be deemed to have given his or her consent, subject to the
provisions of this chapter, to 2 chemical tests of the person's blood, urine, or breath, for the
purpose of determining blood-alcohol content or the blood-drug content. The arresting police
officer or any other appropriate law enforcement officer shall elect which chemical test shall be
administered to the person; provided, that the person may object to a particular test on valid
religious or medical grounds. The tests shall be administered at the direction of a police officer
who, having arrested such person for violation of law, has reasonable grounds to believe the
person [is operating under the influence].

(b) Any person who operates or who is in physical control of a motor vehicle within the District
and who is involved in a motor vehicle accident shall submit, subject to the provisions of this
chapter, to 2 chemical tests of the person's blood, urine, or breath for the purpose of determining
blood-alcohol content or blood-drug content whenever a police officer arrests such person for a
violation of law and has reasonable grounds to believe such person to have been operating or in
physical control of a motor vehicle within the District while that person's alcohol concentration is
0.08 grams or more either per 100 milliliters of blood . . . hile under the influence of an
intoxicating liquor or any drug or any combination thereof, or while the ability to operate a motor
vehicle is impaired by the consumption of intoxicating liquor . . . . The arresting police officer or
other appropriate law enforcement officer shall elect which chemical test shall be administered to
the person; provided, that the person may object to a particular test on valid religious or medical
grounds.

§ 50-1903. Blood tests

practitioner, registered nurse, licensed practical nurse, phlebotomist or other person who is
qualified to administer such tests) shall collect blood or urine for the purpose of determining
the alcohol content or the drug content thereof and for the purposes of determining whether
there has been a violation of law for driving while impaired. Medical personnel must take
specimens even if the person has not given express consent. Blood specimens may be taken
only by medical personnel. This limitation shall not apply to the taking of a breath or urine
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specimen. The person tested may, in addition to submitting to the 2 tests administered at the
direction of a police officer, also submit to a chemical test or tests administered to him by a
physician, registered nurse, or other person of his own choosing who is qualified to administer
such test or tests. The failure or inability to obtain an additional test by a person shall not preclude
the admission of the tests taken at the direction of a police officer.

(b) Any person, hospital, or institution participating in good faith in collecting a blood, urine
or breath sample pursuant to this chapter shall have immunity from any liability, civil or
criminal, that might otherwise be incurred or imposed with respect to taking of such sample.
Any such participant shall have the same immunity with respect to participation in any
judicial proceeding resulting from such report.

(¢) (1) Civil fines, penalties and costs may be imposed against a hospital, institution,
physician, physician's assistant, nurse practitioner, registered nurse, licensed practical nurse,
phlebotomist or other person who is qualified to collect a blood sample who refuses to do so
at the direction of a police officer.

(2) Procedures for adjudication and enforcement and applicable civil fines, penalties, or costs
shall be those prescribed for a Class 1 civil infraction, pursuant to Chapter 18 of Title 2.

Rationale: Under current law, “[a]ny person . . . who operates a motor vehicle within the District
shall be deemed to have given his or her consent, subject to the provisions of this chapter, to 2
chemical tests of the person's blood, urine, or breath, for the purpose of determining blood-alcohol
content or the blood-drug content.” D.C. Official Code § 50-1902. Nevertheless, sometimes a
hospital or doctor is reluctant to collect a blood sample and critical evidence is lost. See
Schmerber v. California, 384 U.S. 757, 770 (1966) (“ Alcohol content is measured at the time the
blood sample is taken and the percentage of alcohol in the blood begins to diminish shortly after
drinking stops, as the body functions to eliminate it from the system”). Subsection (a) makes it
clear that a hospital or medical personnel cannot refuse to collect a blood sample when directed to
do so by a police officer. Subsection (b) gives those who participate in the collection of a blood,
urine, or breath sample immunity from liability. The language in this subsection is taken from
D.C. Official Code § 7-2603, which relieves “[a]ny person, hospital, or institution” of liability for
“participating in good faith in the making of a report” of a gunshot wound or injuries caused by a
dangerous weapon.

It bears repeating that when a police officer has probable cause to believe a person is under the
influence of alcohol or drugs, it is constitutionally permissible for him/her to direct medical
personnel to collect a blood sample without a search warrant. See id. at 772. “Extraction of blood
samples for testing is a highly effective means of determining the degree to which a person is
under the influence of alcohol. See Breithaupt v. Abram, 352 U.S., 432, 436, n. 3 (1957). Such
tests are a commonplace in these days of periodic physical examination and experience with them
teaches that the quantity of blood extracted is minimal, and that for most people the procedure
involves virtually no risk, trauma, or pain.”. 1d. at 771.

Sec. 214. D.C. Official Code § 4-1301.06. Investigation.

**k*k
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(c)(1) Within 5 business days after the completion of the investigation, the Agency shall complete
a final report of its findings.

(2) The Agency shall provide a copy of a report regarding suspected abuse or neglect that
addresses possible criminal activity to the Metropolitan Police Department, the Office of the
Attorney General, and the United States Attorney for the District of Columbia.

(d)(1) The Agency, or any employee or contractor thereof, or the police shall inform the
Office of the Attorney General if it suspects that a person has violated paragraph (2) of this
subsection.

(2) It is unlawful to:

(A) make or cause to be made to the Agency, or any employee or contractor thereof, or to the
police, a false or fictitious report of the abuse or neglect of a child within the District of
Columbia, or a false or fictitious report of any other matter or occurrence of which the
Agency or the police are required under Subchapter | Part A to receive reports, or in
connection with which the Agency or the police are required under Subchapter | Part A to
conduct an investigation, knowing such report to be false or fictitious; or

(B) communicate or cause to be communicated to the Agency, or any employee or contractor
thereof, or to the police any false information concerning the abuse or neglect of a child
within the District of Columbia or concerning any other matter or occurrence of which the
Agency or the police are required under Subchapter | Part A to receive reports, or in
connection with which the Agency or the police are required under Subchapter | Part A to
conduct an investigation, knowing such information to be false.

(e) Nothing in this section shall be read as abrogating the responsibility of the Metropolitan Police
Department for criminal investigations.

(f) A violation of subsection (d)(2) of this section shall be punished by a fine not exceeding
$300 or by imprisonment not exceeding 30 days.

(9) A violation of subsection (d)(2) of this section shall be prosecuted by the Attorney General
of the District of Columbia.

Rationale:

D.C. Official Code 8 4-1301.02 et seq. sets forth the procedures that CFSA must follow when
investigating abuse and neglect reports and in determining when children should be removed
from their parents’ custody. Pursuant to 8 4-1301.04(b) :

“The investigation shall commence:

(1) Immediately upon receiving a report of suspected abuse or neglect indicating that the
child's safety or health is in immediate danger; and
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(2) As soon as possible, and at least within 24 hours, upon receiving any report not
involving immediate danger to the child.”

Of course, false allegations of abuse and neglect redirects attention away from investigating
situations where the health and safety of a child may truly be in jeopardy, wastes scarce agency
resources, subjects the targets of the false reports to a possibly wrongful criminal prosecution
and/or inclusion in the abuse and neglect registry, and undermines the public confidence in the
integrity of child welfare reporting system in general.

The current law fails to criminalize the making of false reports of abuse and neglect to CFSA or
the police. Section 4-1301.06 (d) states, “If the Agency determines that a report was made in
bad faith, the Agency shall refer the report to the Office of the Attorney General, which shall
determine whether prosecution of the person making the report in bad faith is warranted.” The
problem is that even if the Office of Attorney General concurs that a report was made in bad
faith, there are no criminal charges associated with this referral. The proposed amendment
removes the bad faith referral language contained in the statute and substitutes language that is
modeled on D.C. Official Code § 5-117.05. That provision criminalizes the making of false or
fictitious reports to the Metropolitan Police Department.

Sec. 215.. D.C. Official Code § 16-2312. Detention or shelter care hearing; intermediate
disposition.

(@)(1) When a child is not released as provided in section 16-2311 and the child is alleged to be
abused or neglected:

(A) A guardian ad litem shall be appointed to represent the child's best interest within 24 hours
(excluding Sundays and New Year's Day, Thanksgiving Day, and Christmas Day, when
those holidays are observed on a day other than a Monday) of the child having been taken
into custody;

(B) A shelter care hearing shall be commenced not later than 72 hours (excluding Sundays) after
the child has been taken into custody; and
(C) A petition shall be filed at or prior to the shelter care hearing.

(2) When a child is not released as provided in section 16-2311 and the child is alleged to be
delinquent or a child in need of supervision:

(A) A detention hearing shall be commenced not later than the next day (excluding Sundays and
New Year's Day, Thanksgiving Day, and Christmas Day, when those holidays are observed
on a day other than a Monday) after the child has been taken into custody or transferred from
another court as provided by section 16-2302; and
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(B) A petition shall be filed at or prior to the detention hearing.

Rationale: Persons arrested in this jurisdiction generally are presented to the court within
twenty-four hours of their arrest, well in advance of the forty-eight hour time frame found to be
Constitutional in Riverside v. McLaughlin, 500 U.S. 44 (1991). An exception to the practice of
presenting defendants and respondents within twenty-four hours currently exists for those
arrested on Saturdays, as presentments, arraignments, and juvenile initial hearings do not occur
on Sundays, when the Court’s operations are closed entirely. D.C. Official Code § 16-
2312(a)(2)(A), which requires that juvenile detention hearings “be commenced not later than the
next day (excluding Sundays) after the child has been taken into custody...” is in accord with
this practice. Because the Court must be open for juveniles, it is open for adults as well, even
there is no statutory requirement that adults be presented or arraigned within twenty-four hours
of their arrest.

The Court, the United States Attorney’s Office, the Office of the Attorney General for the
District of Columbia, the Metropolitan Police Department, the Pretrial Services Agency, the
United States Marshal Service, the Public Defender Service, the private defense bar, and a large
number of other law enforcement agencies devote enormous human and financial resources to
the intake and presentment of criminal and juvenile cases on weekends and holidays. The added
costs of these operations, including overtime pay, holiday pay, compensatory time off, and extra
leave, severely impact each agency’s ability to fulfill other necessary functions. In addition, and
equally important, the employees who are required to work these days do so at enormous
expense to themselves and to their families. Under the current system, victims of juvenile crime
are twice victimized: first by the initial offense and then again because they must appear for case
papering and be interviewed on a holiday.

This amendment would permit the Court to close entirely on New Year's Day, Thanksgiving
Day, and Christmas Day if those holidays are observed on any day other than a Monday. See 5
U.S.C. 8 6103 and Executive Order 11582(3)(a) (February 11, 1971). Although the Court’s
closure on these days would mean that those who are arrested and detained the day before one of
these legal holidays may be subject to detention for a slightly longer period than otherwise
would be the case, this is no different from the circumstance that now happens on a weekly basis
for those arrested and detained on Saturday who do not make “cut off” and are, therefore, not
presented or arraigned prior to the Court’s closing entirely on Sunday. Nor does this
circumstance justify the considerable resources, expense, and personal sacrifice that must be
dedicated by countless individuals at a large number of agencies throughout the criminal and
juvenile justice system.

This legislation would continue to provide reasonably prompt and constitutional first
appearances for those who are arrested and detained, as well as provide for the safety of the
citizens of the District of Columbia. It would also show that the District is committed to
providing the dedicated employees of each of the impacted agencies — and the victims of juvenile
crime who, in some cases must appear for a hearing and the victims of adult crimes who, in some
cases, must at least be available to provide information — an opportunity to be with their
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families on a small number of non-Monday holidays. Closing the Court on a few holidays is a
legally permissible and appropriate way to address our resource, employee, and victim concerns
while also assuring the fair and efficient administration of justice.

Sec. 216. D.C. Official Code 8§ 22-3901 et seq. HIV Testing of Certain Criminal Offenders

(@) §22-3901. Definitions.
For the purposes of this chapter, the term:

(1) “Defendant” means the defendant in a criminal case or a person against whom a
statement has been filed alleging that she or he is a sexual psychopath.

(2) "HIV test" means blood testing for the human immunodeficiency virus ("HIV") or any other
identified causative agent of the acquired immune deficiency syndrome ("AIDS").

3 Mayor means the Mayor of the District of Columbia, or his or her de5|gnee

22 Chapter 30 and any offense Where there isa p053|ble transmission of bodily f|UIdS

(5) "Victim" means a person rjured—by-the—commission—ofan—offense; who alleges that an
offense defined in paragraph (4) has been committed against him or her and eludes the

parent or legal guardian of a—wietim such a person, if the wietim person is a minor, or the
spouse, domestic partner,-e¥ parent, child, or legal representative of a-vietim the person, if
the wietim person is deceased, incompetent, or incapacitated.

(b) D.C. Official Code § 22-3902. Testing and counseling.

eleﬁheel-ley—§—22—3994: (l) Upon the request of the prosecutor or V|ct|m or an eye W|tness to
the offense who may have been put at risk for the HIV/AIDS virus, at any time after a
finding of probable cause to believe a defendant has committed an offense defined in D.C.
Code § 22-3901(4), the court shall order the defendant to furnish a blood sample to be tested
for the presence of HIV. A finding of probable cause may be satisfied by the filing of an
indictment, or finding of probable cause at a preliminary hearing in a criminal case, or by
the waiver by the defendant of a preliminary hearing or indictment in a criminal case. If
the initial test is negative, the court shall order follow-up testing as appropriate.
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(2) When the defendant has been placed at the Department of Corrections within
one month prior to the finding of probable cause and has previously furnished a blood
sample to be tested for the presence of HIV, the Court may order the Department of
Corrections to provide the results of any HIV tests it has conducted in lieu of collecting and
analyzing a new blood sample.

(b) The court shall promptly notify the Mayor of any court order for an HIV test. Upon receipt of
a court order for an HIV test, the Mayor shall promptly collect a blood sample from the
convicted-individual defendant and conduct an HIV test on the blood sample.

(c) After conducting the HIV test, the Mayor shall promptly notify the victim and the convicted
defendant individual of the results of the HIV test. The Mayor shall not disclose the results of
the HIV test without also providing, offering, or arranging for appropriate counselling and
referral for appropriate health care and support services to the victim and the defendant.

(d) The victim may disclose the results of the HIV test to any other individual to protect the
health and safety of the victim, the victim's sexual partner, or the victim's family.

(e) The result of any HIV test conducted under this section shall not be admissible as evidence of
guilt or innocence in any criminal proceeding.

Rationale:

In 1995, the Council authorized HIV testing of adults convicted of sex offenses. D.C. Official
Code § 22-3901. A decade later, in 2005, the Council authorized HIV testing when there was
probable cause to believe that a respondent’s alleged delinquent act may have put the victim or
an eyewitness at risk for contracting the HIV/AIDS virus. D.C. Official Code § 16-2315(f). The
later statute affords much greater protection to victims and witnesses to crime.  The most
important feature of the juvenile statute is that it authorizes testing upon a finding of probable
cause at the time of arrest and not proof beyond a reasonable doubt at the time of conviction,
months or sometimes years after the contact involving bodily fluids. Second, the juvenile statute
applies to any offense that involves a risk of transmitting HIV, and not just sex offenses.

Unless an adult defendant voluntarily agrees to HIV testing, the victim of his/her alleged crime
who fears he or she may have been exposed to HIV faces the unenviable choice of deciding
whether or not to proceed with a prophylactic course of treatment which should begin as soon as
possible after exposure. Early medical attention can slow the growth of HIV. The slower the
virus spreads, the longer the body will be able to ward off the illnesses and life-threatening
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conditions. In making this decision, the HIV status and risk behavior history of the defendant is
an important consideration. See, e.g., FAMILY HEALTH INTERNATIONAL, Is HIV Treatment
Practical after Exposure, vol. 21, no. 1 (2001), http://www.fhi.org (“Before offering HIV
prophylaxis treatment after unprotected sex, providers should consider the HIV status and risk-
behavior history of the reported source of contact”). If the treatment itself were benign, it might
not make a big difference. But it is not. Although the frequency and severity of side effects
vary, they include nausea, fatigue, malaise, headache, and vomiting.2° In one study, over half of
the people who discontinued treatment did so because of the side effects. Id. n.12. The issue is
more acute for pregnant women who must take the health of their fetuses into account. The
consequences to the victim are too great to countenance a delay of weeks or months.

While it is true that, because of the incubation period, a person who tests negative might actually
be positive, it is up to the victim and his or her medical doctors to factor this in to their treatment
decision. It also augurs for repeat testing of the defendant at regular intervals throughout the
period in which HIV usually can be first detected. Testing the defendant after conviction, which
occurs much later, may provide some solace or reassurance to the victim if the results are
negative, but will not be helpful to medical decision-making.

It is important to note that the current statute does not permit the HIV testing results to be used in
any prosecution -- and we are not seeking to amend this provision. Thus, no further criminal
liability will result from providing a blood sample. Measuring the anguish to the victim of not
knowing his or her assailant’s HIV status against the minimal intrusion of taking a blood sample
from the defendant, the scales should weigh heavily in favor of early HIV testing of an adult
defendant, as is now permitted for a juvenile respondent.

Sec. 217. D.C. Official Code § 48-902.04(5). Schedule I enumerated.

The controlled substances listed in this section are included in Schedule I, unless and
until removed therefore pursuant to § 48-902.11.:

*k*k

(5) Unless specifically excepted or unless listed in another schedule, any material,
compound, mixture, or preparation which contains any quantity of the following substances

2 Wang SA, Panillio, AL, Dol PA, et al., Experiences of healthcare workers taking
postexposure prophylaxis after occupational HIV exposure; findings of the HIV Postexposure
Prophylaxis Register, Infect Control Hosp Epidemial 2000; 21(2) 780-785. See also National
Institute of Allergies and Infectious Diseases, National Institutes of Health,
www.niaid.nih.gov/healthscience/healthtopics/HIVAIDS (last updated January 9, 2008)
(discussing side effects of various inhibitors ranging from death to skins rashes).
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having a stimulant effect on the central nervous system, including its salts, isomers, and salts of
isomers:

(A) Fenethyline; and
(B) N-ethylamphetamine; and
(C) Cathinone.

Rationale:

Cathinone is a popular stimulant that is both used and sold in the District of Columbia primarily
by immigrants from Somalia, Ethiopia, and Yemen, but increasingly by others in the community
at large. When cathinone breaks down, it becomes cathine. Both cathinone and cathine go by
the street name “khat” and are also known as “catha edulis,” and “gat.” Khat is cultivated in East
Africa and the Arabian Pennisula and smuggled into the United States in passenger luggage,
overnight express mail, or air cargo falsely labeled as “vegetables.”

When fresh, khat leaves are glossy and crimson-brown in color, resembling withered basil. Khat
leaves typically begin to deteriorate 48 hours after being cut from the shrub on which they grow.
The only way to slow this deterioration process is to refrigerate the khat leaves. Deteriorating
khat leaves are leathery and turn yellow-green in color.

Khat typically is ingested by chewing the leaves — as is done with loose tobacco — to achieve an
effect similar to but less intense than that produced by cocaine. Khat leaves also can be brewed
in tea or cooked and added to food.

Under federal law, cathinone is a Schedule | controlled substance. See 21 C.F.R. §
1308.11(f)(3). This provision would add cathinone as a Schedule I controlled substance.

Sec. 218. D.C. Official Code § 50-2201.05. Fleeing from the scene of an accident; driving
under the influence of liquor or drugs.



http://www.lexis.com/research/buttonTFLink?_m=5d9c503dd4be97685ccad3b4722f8edd&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bD.C.%20Code%20%a7%2050-2201.05%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=DCCODE%2016-712&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAl&_md5=b5028930a6e074091f834347eec25a99

See Bill 18-138 for text

Rationale:

Under current law, a person who is a convicted as a repeat DWI, DUI, or OWI offender is
subject to an enhancement penalty if the subsequent conviction occurs within 15 years of a
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previous conviction. By running the fifteen year period from conviction to conviction,
defendants have successfully avoided a sentencing enhancement by stalling the second
conviction until after the 15" anniversary of their prior conviction. Enhancement penalties
should never be subject to manipulation by the timing of court hearings. To correct this
problem, this section would amend each reference to a 15 year enhancement period so that the
enhancement period would apply if the subsequent offense date, as opposed to conviction date,
occurs within 15 years of the date of the prior conviction. In addition, the amendment makes
technical changes to D.C. Official Code § 50-2201.05 by breaking out each enhancement
provision into its own subparagraph thereby making the sentencing provisions more
understandable.

Sec. 219. Gun Offender Registry.
See Bill 18-138 for text.

Rationale: This is a new statute. The purpose of the gun offender registry is to address the very
high risk of recidivism posed by those who commit gun offenses, a threat that is particularly
grave given that subsequent arrests are more likely to involve crimes of violence. Perhaps most
notably, studies have shown that gun offenders are four times more likely to be arrested for
homicide than other offenders.

The statute requires defendants convicted of specified gun crimes to register their addresses,
other personally identifiable information, and work or school location with the police; verify the
information annually; and promptly notify the police if they change addresses for two (2) years
after the expiration of any time being served on probation, parole, supervised release, or
conditional release, or two (2) years after unconditional release, whichever is latest. While such
information would not be made to individuals through the Freedom of Information Act, it would
be available to other local, state or federal government agencies, including those District
agencies with a rehabilitative interest in the offender.

Those who are on probation, parole, supervised release, or conditional release, and violate the
statute must be detained pending an appropriate status review. The statute creates a rebuttable
presumption that no condition or combination of conditions of release will reasonably assure the
safety of any other person or the community for those who violate the statute and requires
detention pending sentencing of those convicted of violating the statute. The concept is modeled
after sex offender registries, and similar gun registries have had success in New York City and
Baltimore.

Sec. 220. Illegal Presence in a Motor Vehicle with a Firearm.
See Bill 18-138 for text.
Rationale: This is a new statute. Currently, when guns are found in motor vehicles, successful

prosecution of an occupant requires proof that the person both knew the gun was there and
intended to exercise dominion or control over it. Section 220 eliminates the requirement for
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proof of dominion and control in the confined space of a motor vehicle. As a result, the new
statute should reduce the number of cases where criminals are successfully able to defeat
prosecution in cases involving the operation of a vehicle where the operator and occupants knew
that the gun was in the vehicle.
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